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Carpe Diem! Developing Countries and Global Trade in Services
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At the moment, the developing countries in the WTO have attached the greater significance to the place of agriculture and agricultural processes in their countries’ development objectives. This emphasis seems understandable given that the agricultural sector engages the most number of 
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persons in the labour force in their domestic 
societies. However in the fast paced globalisation of the world, with professional services now being
offered in far flung parts of the global market, concentrating on agriculture is of limited benefit to the development agenda. If the services sector of developing country trade is to benefit from the WTO commitment to ‘the promotion of economic development and the alleviation of poverty,’ under the Doha Declaration (2001)  it is only logical that developing countries need to, as the same Doha Declaration proffers,  ‘secure a share in the growth of world trade in professional and 
other services. Therefore, in addition to pursuing the interests of farmers and others who are engaged in agricultural processes under the multilateral agenda of the WTO, developing countries’ governments and the private services’ sector must also take cognisance of the need to ensure that their Professionals and other suppliers of services stand to benefit from the General Agreement on Trade in Services (GATS) as it relates to the WTO development agenda.

To appreciate the need for vigorous effort by developing countries to address the workings of the WTO rules on trade in services, one needs to appreciate the areas of reference in the GATS. The GATS covers all services sectors with two exceptions. The first is found in Art I (3) GATS which excludes services supplied in the exercise of 
government authority. These include public services schemes such as social security systems or health and education schemes which are not provided on a commercial basis or, subject to market conditions; schemes which due to lack of funds and positive government initiatives are not primarily obtainable in developing countries. The second exception is found in the Annex on Air Transport Services which excludes services relating to air traffic rights.  

The WTO has set out the rules for market access to service providers within its constituent Member States based on four modes of supply: cross-border supply – services are supplied within the territory of another, for instance by delivery of financial advice by telecommunications or email; consumption abroad – a service is delivered outside the territory of the Member to a service consumer of the Member, for example when a client of an investment company travels to the country where that company is locates to receive services; commercial presence – a service is delivered within a Member’s territory through the commercial presence of the supplier such as a representative or a wholly owned subsidiary or branch and; presence of natural persons – a service is delivered within a Member’s territory for instance, by persons working for a securities company of another Member. 

The consensus is that developing countries have a real strength of participation in trade in services primarily in respect of the fourth mode of supply which refers to the movement of natural persons. The reasoning is that given the smaller scale of operations of many services suppliers in developing countries and their currently limited global presence, the other three modes are currently beyond the capacity of the less sophisticated service sectors of developing countries; the first two in particular. 
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Thus, the fourth mode of supply is the area where developing countries in interpretative analysis of the GATS, has a comparative advantage. The problem is that this so called advantage is in fact more apparent than real, to state it 
elementarily. First, there is the predicament of migrant professionals who must satisfy the demand for internationally accredited qualifications both academic and technical, in order to compete in the modern global market. Then there are the strenuous entry and, work restrictions in the immigration policies of their host countries. Added to all these, is the money element, the costs of migration is many times too much for private persons to undertake. In essence it is no use alluding to the advantage of a potentially greater number of professionals who can move about the globe in line with the market access provisions of the GATS if these people possess none of the qualifications or, lack the requirements for setting up operations in the global service sector.

What comes as a surprise is to find that governments and trade negotiators in the developing world have not made considerable effort in questioning the details in the GATS and the impact which a system of world trade based on the above frame of mind will have on their individual market share of the global trade in services and on their home markets. Most developing country governments are sold on this idea of comparative advantage and thus do not encourage local content participation when there is a demand for professional services for government projects.

The privatisation exercise of the Nigerian government under the Bureau of Public Enterprises (BPE) Act is a case in point. In its Privatisation Handbook, the BPE makes provision for what it refers to as ‘Merit Based Applications’ 
for Expressions of Interest (EOI) from those interested in acting as privatisation advisors. These merit based applications demand 4 considerations as bases for prequalification:

a)
Qualification of staff and their individual experience in handling similar assignments in Nigeria and abroad.

b)
Evidence of track record in a similar industry or transaction in Nigeria or elsewhere in the world.

c)
Intended approach to the assignment (work-plan)

a) Proof of alliances/partnership with other competent domestic and international advisers who have requisite qualification, experience and track record in the industry or transactional type.

Of the four, only the third which in essence demands nothing more than a skill in drafting schedules and, presentation for such assignments, can be readily provided by the greater majority of the target audience for these rules. It cannot be denied that the job to provide consultancy advice in the course of privatisation and commercialisation of government enterprises is not one which is part of the daily practice of the service industry in Nigeria. Neither can it be denied that alliances and partnership with international advisers is not exactly common place in a services industry that is not global in nature. What then was the purpose of these provisions given that there is no concrete factual basis for assuming that Nigerian professional services suppliers would, without resorting to immediate international alliances (or save where they were big enough and have been hitherto contractors to the government), be able to fulfil these particular demands of the privatisation exercise? 
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The answer lies in the government’s belief in the need to identify with ‘international’ practice in this area, i.e., the practice of adopting World Bank guidelines which are determined by ‘international’ professionals and services providers; a belief which then ignores the fact that it (the government) has not worked towards ensuring that its local services industries are as progressive as international standards dictate. 

Liberalisation of the service sector without due consideration for the indigenous supply capacity is perilous. In the long run it will also distort the primary cultural structures of services’ provision. Indigenous practices which could be enhanced and indeed presented to the world as viable alternatives will be unsustainable in an atmosphere of aggressive marketing of foreign services deemed to be the best if only because they have operated for so long in their Western domains. For instance wholesale emphasis on sale of insurance for all aspects of human existence – health, life, car, home, fire, furniture as it is in the Western world devalues communal assistance in indigenous Africa. Placed in the context of indigenous African society, care and support for the sick, disabled and elderly; concern for the possessions of others and the idea of communal security is threatened by the emerging prospect of insurance claims as sufficient in case of any eventuality. Basic financial services such as co-operative loans advanced to SMEs, or rotational loan facilities organised amongst colleagues and small units of traders will slowly ebb out. 

While developing countries ought not to cling to old practices where new technologies and the nascent knowledge industry can offer better living standards, obliteration of potentially viable indigenous practices including in the health and pharmaceutical sectors must be avoided. To do the opposite is to add to the current curtailment of the 

potential for growth and advancement by indigenous service industries. Professional services by indigenous lawyers, doctors, accountants, engineers, investment advisers, air 
transporters, etc cannot withstand the onslaught of bigger, richer, service providers from the more 
developed societies in their rapid bid for expansion. While it could be argued that the import of these professional services is a form of much required Foreign Direct Investment (FDI), the question of wholesale service liberalisation turns on two factors: (a) the extent to which these imports to developing countries affect the status quo vis a vis the growth of an indigenous service industry,  the employment of local talent and the redistribution of wealth to the grassroots; (b)  the opportunity of local talent to develop business processes suited to the communities in which they live; services which they ought to be in a better position to determine how to provide given their proximate knowledge of the local community. 
Domestic action is of importance. Individual developing country service providers need to make themselves better able to survive in the global trade in services market by merging with like domestic providers to form stronger corporations; recruiting and retaining the best professionals; lobbying their governments for more effective domestic trade policies and for appropriate representation of their positions at international negotiations; engaging in cross-country collaboration to expand service operations across close borders; seeking greater opportunities for global expansion. Ensuring that they offer the best professional services to local consumers also maintains a trust relationship with the latter which will persist in the advent of foreign competition. 

It is hoped therefore that developing country professionals themselves will spur on their governments, and together with the latter, will become more instrumental to improving their participation in the global market for trade in services. The long standing and current practice where developing countries’ governments have welcomed foreign service providers ranging from telecommunications and financial services to legal 
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and other professional consultants into their territories, hinders this need for progress for developing country service suppliers. These foreign service suppliers are introduced to the local consumer as an indication of the government’s will to bring the gains of trade liberalisation and Western development closer to the indigenous communities. Eased into a comfortable presence by the harmful and ignorant predilection of the developing country consumer for anything foreign, the development of local professional capacity for global competition suffers neglect.
Developing countries and their indigenous service providers must seize the moment. The current Doha round of trade negotiations is an opportunity that ought not to be wasted. Foreign service providers are waiting to pounce. They will not find fodder in developing countries only if their developing country counterparts are alive to the responsibility to protect themselves and their businesses. Incidentally, for both sides the rallying call is Carpe Diem! 
Elimma C. Ezeani
PhD Candidate, 
International Economic Law (Trade; Development; WTO) 

King’s College London
Foreign Investment & Banking

A Review of proposals to limit foreign participation in the Nigerian banking sector
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Didn’t they say people were free to go all the way?

Recently, the Governor of the Central Bank announced plans to check the influx of foreign capital into the Nigerian banking sector. Specifically, the plans aim at curtailing the power of foreign banks or investors to take over or own majority shares in any of the top ten banks in Nigeria.  The restrictions are to be introduced because of strategic reasons and copy the policy in countries like Singapore.  

The plan by the CBN, though developed with a sense of duty to the fatherland, may not be the best possible in the light of extant legislation and constitutional provisions. First the restriction, if imposed, will not only be against foreigners but against Nigerians also since it is Nigerians that will be attempting to sell their shares. The constitutional guarantee of a right to Property necessarily implies a corollary power to dispose of it whenever and to whomever one wishes.  This contention is reinforced by freedom of association guaranteed by the same constitution. It also implies a corollary right or power not to associate with a particular person. Again the Nigerian Investment and Promotion Commission Act recognizes that banking is one of those enterprises which foreigners can own 100% in Nigeria. 

Secondly, this plan, coming 3 years after the banking consolidation exercise and its many arrangements and schemes, may be too late as the CBN may find that the investors it seeks to keep away are already enjoying the party.  Where that is the case, the CBN cannot seek to retroactively divest such an investor.  

But these aside, one wonders the rationale for this plan of the CBN when one of her targets is to make Nigeria, the financial hub for Africa and one of the top twenty economies in the world by 2020. Perhaps the better things to do will be to continue to strengthen the Nigerian banks and encourage their recent forays into other countries; to continue to deliver international standards in banking supervision in Nigeria and to continue to deepen the Nigerian financial system. 

This new plan of the CBN is an obstacle to the goal for Nigeria by 2020 and it is hoped that she will realize this before it is too late.
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